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MITIGATION WATER PURCHASE AGREEMENT

THIS MITIGATION WATER PURCHASE AGREEMENT is made and entered into as of
the 15% day of November, 2021, by and between SC AGGREGATE COMPANY, INC. A
WASHINGTON CORPORATION (hereinafter referred to as “Seller”), and DONALD R. AKEHURST
(hereinafter referred to as “Purchaser”).

WHEREAS, Seller is the owner of certain water rights in the mainstem of the Yakima
River, WRTS File No. CS4-01724CTCLsb7 (KITT-09-05) (the “Water”), which it has placed into
the Yakima River Basin Trust Water Rights Program as authorized under Chapter 90.38 RCW (the
“Trust”) as evidenced by that certain Certificate of Trust Water Right No. S4-01724CTCLsb7
issued by the Washington State Department of Ecology (“Ecology”) dated April 13, 2010 (the
“Certificate”) for the purpose of enhancing in-stream flows and providing mitigation water to
offset and allow for the permitting of new water rights to be used for any lawful purpose within
the Yakima River basin; and

WHEREAS, Purchaser is the owner of that certain real property located in Kittitas County
and legally described in Exhibit 1 attached hereto and incorporated herein (hereinafter referred to

as “Property”); and

WHEREAS, Purchaser desires to obtain a permit from Ecology to withdraw ground water
for in-door domestic use on the Property, which permit would not otherwise be granted by Ecology
without an offsetting water right in mitigation (the “Permit”); and

WHEREAS, Seller desires to sell and Purchaser desires to purchase a permanent allocation
of a portion of the Water in the Trust for the benefit of the Property to allow Purchaser to obtain
the Permit, all as is hereinafter set forth;

NOW, THEREFORE, in consideration of the foregoing, payment of the purchase price and
the mutual covenants hereinafter set forth, the parties hereto hereby agree as follows:

1. Seller agrees to permanently allocate such portion of the Water in Trust as required by
Ecology to mitigate the water use that will be authorized by the Permit, such allocation to be at the
rate of not more than 250 gallons per day per equivalent residential unit (“ERU”) for continuous
use, of which 0.084 acre feet of consumptive use per ERU per year shall actually be available to
Purchaser for indoor domestic use with an approved septic systems, or as otherwise reasonably
determined by Seller (the “Mitigation Water”). It is presently estimated that Purchaser will require
ten (10) ERU(s) for Purchaser's intended purpose, for which Purchaser shall pay Seller $5,250.00
per ERU. Purchaser desires to purchase Mitigation Water for 250 gallons per day per ERU for a
total purchase price of $52,500.00 payable in cash at Closing, including Earnest Money (the
“Purchase Price”).
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2. Within 3 days of the Contingency Start Date (hereinafter defined), Purchaser shall deposit
with the Closing Agent (hereinafter defined) the sum of $5,000.00 with an additional $20,000.00
on or before December 1, 2021, (for a total of $2,500.00 per ERU) paid or delivered as earnest
money (the “Earnest Money”) in part payment of the purchase price for the Mitigation Water.
Seller shall open escrow upon the mutual execution hereof, and the Earnest Money and this
Agreement shall be held by the Closing Agent for the benefit of the parties hereto, subject to the
terms of this Agreement. Should Ecology reject the Application or deny the Permit, the Earnest
Money shall be fully refunded to Purchaser, less only direct out of pocket expenses of Seller,
presently estimated to be $0. Should Purchaser withdraw the Application or otherwise fail to
diligently pursue its processing, $500.00 of the Earnest Money shall be forfeited to Seller (the non-
refundable portion of the Earnest Money).

3. Seller’s obligation to permanently allocate the Mitigation Water for the Permit is
specifically subject to and contingent upon the following terms and conditions. In the event any
contingency is not, or cannot be, removed, approved or mitigated to Seller’s satisfaction, Seller
shall have the right to either waive the contingency or terminate this Agreement, whereupon the
refundable portion of the Earnest Money shall be disbursed as set forth herein. For purposes of
this Agreement, the term “Contingency Start Date” shall be the later of the date of this Agreement
as first above written, or the latest of the dates this Agreement is executed by the parties hereto as
indicated on the signature page hereof; provided that if any signature is not dated, the date first
above written shall be the Contingency Start Date.

3.1 Purchaser shall prepare the application to Ecology for the Permit (the
“Application”) and as approved by Seller. Purchaser shall submit the Application to Ecology for
processing, together with all required fees.

3.2 Purchaser shall diligently pursue, cooperate with Seller and Ecology, and take all
steps and bear all costs required to have the Application timely processed to a conclusion. In
addition to the Purchase Price and other costs and expenses allocated to Purchaser in this
Agreement and regardless of whether or not the Permit is issued, Purchaser shall pay all attorney’s,
staff and consulting fees incurred by Purchaser in connection with the preparation and processing
of the Application and the issuance of the Permit; provided, however, that Purchaser shall not be
responsible for any of Seller’s attorney’s, staff or consultant fees incurred in enforcing the Trust
or making the Mitigation Water otherwise eligible for permanent allocation in Trust as mitigation
for the Permit. The provisions of this Section shall survive the termination of this Agreement or
Closing.

33 Seller’s approval of all terms and conditions of the Permit as proposed or issued by
Ecology as they may relate to or impact the Trust, Water and/or Mitigation Water in any regard.

34 If not otherwise directly provided by Ecology, Purchaser shall provide Seller with
a true, correct and complete copy of Ecology’s report of examination or water budget neutral
determination letter issued pursuant to the Application (collectively the “ROE”) within five (5)
days of its receipt. The terms and conditions of the ROE shall be reasonably acceptable to Seller,
and, if the ROE provides for a greater or lesser quantity of Mitigation Water to be allocated in
support of the quantity of water approved by Ecology for the Permit, the purchase price and amount

Mitigation Water Purchase Agreement - Page 2



DocuSign Envelope ID: CB182030-7618-482C-9982-EC3EAFC644FB

of the Mitigation Water being acquired by Purchaser shall be proportionately adjusted.

3.5 Failure of Seller to timely approve, disapprove or waive some or all of the
contingencies and conditions specified above shall cause this Agreement to be terminable by Seller
upon the giving of three (3) days prior written notice to Purchaser. Such notice shall identify the
open contingency or contingencies and shall state that this Agreement shall terminate upon the
expiration of such 3 day period; provided that, in the event such open contingency or contingencies
are then satisfied by Purchaser within such three day period, this Agreement shall not terminate,
and the parties shall proceed to closing as provided herein.

4. Purchaser’s obligation to purchase the Mitigation Water is specifically subject to and
contingent upon satisfaction of the following terms and conditions. In the event said contingency
is not, or cannot be, approved or mitigated to Purchaser’s satisfaction, and provided Purchaser
shall have fully complied with Paragraphs 3.1 and 3.2 hereinabove, Purchaser shall have the right
to either waive the contingency or terminate this Agreement, whereupon all non-refundable
Earnest Money shall be refunded to Purchaser:

Within fourteen (14) months of the Contingency Start Date, Ecology shall provide
Purchaser its Report of Examination (“ROE”) issued pursuant to the Application in a form
substantially consistent with the water right requested in the Application.

5. Upon the later of Closing or Purchaser’s compliance with all conditions in the ROE and/or
Permit, Seller shall permanently allocate the Mitigation Water in the Trust to the Property in
mitigation of the water right use designated in the ROE and/or Permit subject to the terms and
conditions of the Trust, the ROE, the Permit, or as otherwise stated in this Agreement. Purchaser
ratifies and shall be bound by the terms and conditions of the Trust, as now or hereafter amended,
provided that any amendments subsequent to the date of Closing shall not adversely affect the
Permit. The terms of this Paragraph 5 shall survive Closing.

6. The sale shall be closed in the offices of Lathrop, Winbauer, Harrel, Slothower & Denison
LLP (hereinafter the “Closing Agent”), within ten (10) days of the issuance of the final ROE and
the expiration or final resolution of any appeal period or appeals, but in any event not later than
the date which is eighteen (18) months from the Contingency Start Date, which shall be the
Termination Date. Purchaser and Seller shall timely deposit with the Closing Agent all
instruments, documents and monies necessary to complete the sale in accordance with this
Agreement and the Escrow Closing Agreement, a copy of which is provided to Purchaser
concurrently herewith.

6.1.  Seller shall pay one-half of the escrow closing fee and document preparation fees;
all attorney’s fees incurred by Seller, if any; and those other costs or expenses normally allocated
to a seller in a real estate transaction.

6.2.  Purchaser shall pay real estate excise or similar taxes, including, but not limited to,
those provided for in RCW 82.45.080 and WAC 458-61A-100(2)(a), incurred upon the permanent
allocation of the Mitigation Water in Trust; one-half of the escrow closing fee and document
preparation fees; all costs associated with the Application and the issuance of the ROE and Permit,
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including, but not limited to publication and recording fees; all attorney’s fees incurred by
Purchaser and by Seller pursuant to paragraph 3.2, if any, and those other costs or expenses
normally allocated to a purchaser in a real estate transaction.

7. Purchaser offers to pay Seller for the permanent allocation of the Mitigation Water in its
present condition on the terms noted. Seller hereby warrants that, to the best of its knowledge, it
is unaware of any material defect in the Mitigation Water.

8. If either party defaults (that is fails to perform the acts required of him) in his contractual
performance herein, the non-defaulting party may seek damages or rescission. If the non-
defaulting party seeking damages or rescission is Purchaser, the then refundable portion of the
Earnest Money, upon demand, shall be refunded. If the non-defaulting party seeking damages or
rescission is Seller, the balance of the Earnest Money, upon demand, shall be forfeited and paid to
Seller. In the event the Purchaser fails, without legal excuse, to complete the processing of
the Application, the non-refundable portion of the Earnest Money deposit made by the
Purchaser shall be forfeited to the Seller as the sole and exclusive remedy available to the

Seller for such failure. DS
s /
Seller and Purchaser Initials:

9. This Agreement shall be binding upon and inure to the benefit of the parties hereto and
their respective heirs, successors and assigns. This Agreement encompasses the entire agreement
between the parties, there are no other verbal or other agreements which modify or effect this
Agreement, and all amendments hereto shall be in writing and signed by each party. If either party
shall be in default under this Agreement, the non-defaulting party shall have the right, at the
defaulting party’s expense, to retain an attorney or collection agency to make any demand, enforce
any remedy, or otherwise protect or enforce its rights under this Agreement. The defaulting party
hereby covenants and agrees to pay all costs and expenses so incurred by the non-defaulting party,
including but without limitation, arbitration and court costs, collection agency charges, notice
expenses, title search expenses, and reasonable attorneys’ fees (with or without arbitration or
litigation), and the failure of the defaulting party to promptly pay the same shall cause a failure of
cure of the specified default and shall in itself constitute a further and additional default. In the
event either party hereto institutes any action (including arbitration) to enforce the provisions of
this Agreement or for any cause arising out of this Agreement, the prevailing party in such action
shall be entitled to reimbursement by the losing party for all of its court costs and reasonable
attorneys’ fees and fees or costs normally charged or advanced by such attorneys for items such as
reports, photocopies, telephone tolls, mileage, travel, boarding, expert fees, accounting fees or
other advanced costs and fees, including such costs and fees that are incurred on appeal and in the
enforcement in any judgment. In the event it is reasonably necessary for either party to employ
counsel or incur expense, in or out of court in any bankruptcy or reorganization proceedings, to
enforce, establish or protect such party’s rights hereunder, such party who prevails therein or so
protects or establishes such party’s rights hereunder shall be entitled to recover all reasonable
attorneys’ fees and expenses so incurred. All payments and reimbursements required by this
paragraph shall be due and payable on demand, and may be offset against any sums owed to the
party so liable in order of maturity, and shall bear interest at the rate of twelve percent (12%), per
annum, from the date of demand to and including the date of collection or the due date of any sum
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against which the same is offset, as the case may be.

10. Any notices required in accordance with any of the provisions herein or desired to be given
hereunder shall be delivered personally or if mailed then mailed by registered or certified mail and
addressed to the address set forth hereinbelow or at such other place as Seller and/or Purchaser, as the
case may be, may in writing from time to time direct. Notices shall be deemed given when delivered,
if delivered personally, or three (3) business days after deposit in the United States mail as set forth
above.

11.  For purposes of this agreement, “Closing Agent” shall be the law firm of Lathrop,
Winbauer, Harrel, Slothower & Denison L.L.P. which is designated by the parties hereto to
perform such services.

12. For purposes of this agreement “Closing” and “date of closing” shall be construed as the
date upon which all appropriate documents allocating the Mitigation Water as required by the ROE
are available for delivery to Purchaser or Ecology, as the case maybe, and the proceeds of this sale
are available for disbursement to Seller, all as otherwise set forth in the Escrow Closing

Agreement.

13. By their respective signatures hereinbelow, the Seller hereby makes the following
disclosures which are acknowledged and accepted by Purchaser: -

13.1. F. Steven Lathrop is a principal in SC Aggregate, is an attorney licensed to practice
law in the State of Washington, and is a principal in the law firm of Lathrop, Winbauer, Harrel,
Slothower & Denison, LLP (“LWHSD”).

13.2. LWHSD does represent the interests of Seller and the principals of Seller in various
legal matters including, but not limited to, matters relative to the Water, Trust, Certificate, and this

Agreement and all related matters.

13.3  Purchaser acknowledges that the duties and obligations LWHSD to Purchaser in
this transaction are those of escrow closing agent and LWHSD is not acting as legal counsel for
Purchaser in any capacity. Neither the payment by Purchaser of document preparation or closing
fees nor the act of any representative of LWHSD providing Purchaser with information regarding
this transaction or assistance with the Application or Permit in any regard constitute an en gagement
of this firm as legal counsel for Purchaser. The execution of all documents associated with this
transaction will affect Purchaser’s legal rights and Purchaser has and will have had now through
Closing the opportunity to obtain and consult with independent legal counsel for all purposes
relative to this transaction.

Purchaser Initials:

13.4  Notwithstanding the provisions of paragraph 13.3, Seller and Purchaser
individually and severally acknowledge that to the extent LWHSD has, does, or is determined to
represent the interests of both Seller and Purchaser, whether in various matters and/or assisting in
this transaction, it is doing so at the specific request of both parties. The parties acknowledge that
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dual representation may be construed to be a conflict of interest under the Rules of Professional
Responsibility governing attorneys. The parties, having been advised of the actual or potential
conflict of interest and having had the opportunity to consult with independent counsel on the
advisability of waiving said actual or potential conflict, do hereby waive any actual and/or potential
conflict of interest which may exist with Lathrop, Winbauer, Harrel, Slothower & Denison, L.L.P.

and its principals relative to this transaction. bs
st A4
Seller and Purchaser Initials:

14. This Agreement may be executed simultaneously in two or more counterparts, each of
which shall be deemed an original and all of which, when taken together, constitute one and the
same document. The signature of any party to any counterpart shall be deemed a signature to, and
may be appended to, any other counterpart. Facsimile or electronic transmission of any signed
original document, and retransmission of any signed facsimile or electronic transmission, shall be
the same as delivery of an original; provided, however, any and all such copies containing original
signatures shall be provided to the Closing Agent upon mutual acceptance of this Agreement.

15. There are no other verbal or other agreements which modify or affect this agreement. Time
is of the essence of this agreement.

IN WITNESS WHEREOF: -

SELLER: PURCHASER:
SC Aggregate Company, Inc. a Washington 52 W
7

corporation
Docusigned by: Greggry A. Kkehurst as attorney of fact

¥. St (,Af(woy Donald R. Akehurst

By: A4A2FSBSEN4DADR

F. Steven Lathrop, President

Execution Date: H/eon Execution Dat%ﬂﬂ / é g O’% /

Address: 1572 Robinson Canyon Road ~ Address: 2151 Brick Mill Road
Ellensburg WA 98926 Ellensbuirg, Washington 98926

steve@lwhsd.com
Telephone:  509-925-5622
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EXHIBIT 1

Legal Description: Ptn. NW % Sec 20, Twn 18N, Rng 19 EWM, Kittitas County, Washington
Parcel Numbers: 784434, 954945, 954946

More fully described on Akehurst Plat under Kittitas County LP-08-00033, LPF-21-00009, a copy
of which is attached hereto and incorporated herein by reference.

Mitigation Water Purchase Agreement
Exhibit 1
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